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December 14, 2020 
 
VIA ECFS 
 
Ms. Marlene H. Dortch, Secretary 
Federal Communications Commission 
45 L Street NE 
Washington, DC 20554 
 
Re: Accelerating Wireline Broadband Deployment by Removing Barriers to 

Infrastructure Investment, WC Docket No. 17-84 
 
Dear Ms. Dortch, 
 

On December 10 and 14, 2020, INCOMPAS and its members, including representatives 
from Crown Castle, IdeaTek, and GWI, met separately by phone with representatives of the 
Wireline Competition Bureau and the offices of Chairman Ajit Pai, Commissioner Brendan Carr, 
and Commissioner Geoffrey Starks to discuss NCTA’s Petition for Expedited Declaratory 
Ruling in the above-referenced proceeding.1  A full list of meeting participants is provided in 
Attachment A.  Our presentation during the meeting was consistent with comments that 
INCOMPAS filed in this proceeding, and we urged the Commission to issue a declaratory ruling 
and adopt the reforms for which the Petition calls, with some modifications, as discussed below.  
 

INCOMPAS members are building next generation networks, including fiber and fixed 
wireless networks that connect and bring innovative competitive options to residential and 
business customers across the country.  During the meeting, INCOMPAS and its members 
commended the Commission for taking meaningful action to streamline and remove barriers to 
broadband deployment in an effort to bridge the digital divide, including the adoption of a “one-
touch, make-ready” regime for pole attachments in the Third Wireline Infrastructure Order.2  
However, despite the Commission’s progress, we indicated that NCTA’s petition identifies 
significant, ongoing challenges related to pole replacement for competitive providers and we 
encouraged the Commission to take action to further promote broadband deployment. 

 
INCOMPAS supports NCTA’s petition because in order to speed competitive broadband 

deployment to both rural and urban areas, there must be a more transparent, just, and reasonable 
                                                
1 See Petition for Expedited Declaratory Ruling, NCTA—The Internet & Television Association, 
WC Docket No. 17-84 (filed July 16, 2020) (“Petition”). 
 
2 See Accelerating Wireline Broadband Deployment by Removing Barriers to Infrastructure 
Investment, WC Docket No. 17-84, Third Report and Order and Declaratory Ruling, 33 FCC Rcd 
7705, 7711-75, paras. 13-139 (2018) (“Third Wireline Infrastructure Order”).  
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process, that in accordance with the requirements of section 224(b), ensures a fair allocation of 
replacement costs between pole owners and new attachers seeking access.  Pole owners are 
finding new ways to squeeze broadband companies for costs that they did not cause, for upgrade 
investments that disproportionately benefit the utility, and for setting rates and safety standards 
in a way that conflicts with the underlying premise of the FCC’s pole attachment and cost 
allocation rules.  INCOMPAS offered that, with one modification, the NCTA petition is the 
appropriate vehicle to clarify the Commission’s rules to ensure that the parties that directly 
benefit from the replacement of a utility pole should share the proportionate costs of the upgrade 
or modification to the pole.  Specifically, the Commission should recognize that pole 
replacement disputes are having a direct impact on deployment (including project delays and 
added costs), not only in unserved areas, but in urban, suburban, and underserved areas as well.  
Therefore, any clarification of the Commission’s rules under section 224(b) should be applied to 
all poles under the agency’s jurisdiction. 

 
INCOMPAS and its members indicated that much of the deviation from the 

Commission’s rules could be solved by the agency addressing the cost share and investment 
benefit more explicitly.  INCOMPAS supports NCTA’s position that a lack of clarity related to 
Commission precedent on “betterment” costs, which are attributable to the pole owner, and 
“non-betterment” costs, which are attributable to the attacher, is responsible for the majority of 
pole replacement disputes.  Clarifying how costs are allocated and who will benefit—specifically 
that pole owners benefit from pole replacement (including through the creation of extra capacity) 
and should not be permitted to receive the windfall that comes from competitors shouldering the 
costs to replace or upgrade poles—will create an economic-based incentive that will ensure that 
pole owners are engaged and properly incentivized to develop and apply fair policies.  

 
In response to a question from the WCB staff, INCOMPAS also identified several “grey 

areas” in the Commission’s rules that would benefit from further clarification.  For example, the 
National Electric Safety Code states when deterioration reduces a wood utility pole’s strength to 
two-thirds of that required when installed, the pole “shall be replaced or rehabilitated.”  Pole 
owners often argue that pole replacement conditions relating to pole strength are not safety 
“violations”—and therefore contend that the language of the Commission’s 2018 Third Wireline 
Infrastructure Order clarifying that “new attachers are not responsible for the costs associated 
with bringing poles or third-party equipment into compliance with current safety and pole owner 
construction standards to the extent such poles or third-party equipment were out of compliance 
prior to the new attachment” does not apply.3  Although these arguments are specious, they 
persist.  Accordingly, INCOMPAS requests clarification from the Commission that if a pole 
owner has identified that a pole has deteriorated to less than two-thirds or less of the original 
strength required, or another party can demonstrate the same, a new attaching entity should not 
be liable for the cost of replacement of the pole, regardless of whether the pole owner has placed 
the pole on a replacement schedule. 
  

Additionally, the Commission should clarify that in cases where a pole owner does 
perform a pole replacement to accommodate an attachment, it is unjust and unreasonable for the 
pole owner to use the new attachment as an opportunity to upgrade the pole owner’s facilities 

                                                
3 Third Wireline Infrastructure Order at para. 121. 
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through replacement with a larger, stronger, or higher class of pole than is reasonably required to 
accommodate the new attachment—and shift the entire cost to the new attacher.  An example of 
this practice is where a pole owner’s standards or practices “require” that any needed pole 
replacements trigger replacement with a certain class of pole or incrementally taller pole.  
Although these “requirements” purport to relate to engineering principles, in many 
circumstances, they are being used to harden poles—and shift the costs of hardening, or 
“betterment,” to the new attaching entity.  INCOMPAS respectfully requests Commission 
clarification that in such circumstances, the pole replacement costs must be allocated fairly and 
proportionately to distinguish between the true economic costs associated with the attachment 
and the costs associated with “betterment” of the utility facilities. 

 
INCOMPAS also voiced support for the petition’s request to prioritize and expedite pole 

replacements complaints in order to speed up broadband deployment in communities and areas 
across the country.  Our members relayed that going through a formal complaint process either 
with state PUCs or at the FCC can take considerable time (up to 180 days) and resources, 
ultimately causing deployment delays or significant cost increases.  Because most disputes 
typically involve only a moderate number of poles (i.e. 10-25), many small, competitive 
broadband providers are reluctantly willing to accept these costs because they are unable to delay 
a scheduled deployment without risking the entire project.  Often a lack of complaints at the 
PUC or FCC is due to these factors, as opposed to a lack of complaint-worthy attachment or 
replacement issues.  However, in some situations, a broadband provider may file a complaint, 
therefore, INCOMPAS urged the Commission to determine in its declaratory ruling that these 
disputes will be placed on the Commission’s Accelerated Docket with the “expedited procedural 
timelines and effective remedies” requested by NCTA to ensure that they are resolved 
expeditiously.    
 

Finally, INCOMPAS noted its concurrence with NCTA’s analysis that the Commission 
could grant the requested relief by issuing a declaratory ruling.  Additionally, as NCTA and 
ACA Connects note in their filings,4 paragraphs 35-37 of the 2017 NPRM in this docket pose a 
series of questions on the “reasonableness of ‘make-ready’ costs,” specifically on reducing 
make-ready charges, meaning that an avenue exists for the Commission to also grant the 
requested relief by a Report and Order pursuant to its original NPRM.5 
 

If you have any questions about this filing, please feel free to contact me.  
 
 

                                                
4 See Letter of Steve Morris, Vice President & Deputy General Counsel, NCTA—The Internet & 
Television Association, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-84 (filed Sep. 
29, 2020), at 2; Letter of Brian Hurley, Vice President of Regulatory Affairs, ACA Connects—
American’s Communications Association, to Marlene H. Dortch, Secretary, FCC, WC Docket 
No. 17-84 (filed Oct. 29, 2020), at 2. 
 
5 See Accelerating Wireline Broadband Deployment by Removing Barriers to Infrastructure 
Investment, WC Docket No. 17-84, Notice of Proposed Rulemaking, Notice of Inquiry, and 
Request for Comment, FCC 17-37, paras. 35-37 (rel. Apr. 21, 2017) (“NPRM”). 



 
 

4 

 Respectfully submitted, 
 
 /s/ Christopher L. Shipley  
   
 Christopher L. Shipley 
 Attorney & Policy Advisor 
 (202) 872-5746  
 
cc: Allison Baker 
 Adam Copeland 
 Joseph Calascione 
 Austin Bonner 
 Michael Ray 
 Pam Arluk 
 Elizabeth Drogula 
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ATTACHMENT A 
 

December 10, 2020 Meeting Attendees 
 

Wireline Competition Bureau 
Adam Copeland 
Michael Ray 
Pam Arluk 
Elizabeth Drogula 
 
INCOMPAS 
Christopher L. Shipley, Attorney & Policy Advisor 
Andrew Mincheff, Government Relations Director 
 
Crown Castle 
Van Bloys, Senior Utility Relations Counsel 
Rebecca Hussey, Managing Counsel, Utility Relations 
 
IdeaTek 
Daniel Friesen, Chief Innovation Officer 
Ethan Kaplan, General Counsel 
 
GWI 
Fletcher Kittridge, CEO 

Office of Chairman Ajit Pai 
Allison Baker 
Adam Copeland 
 
INCOMPAS  
Christopher L. Shipley 
Andrew Mincheff 
 
Crown Castle 
Van Bloys 
Rebecca Hussey 
 
IdeaTek 
Daniel Friesen 
Ethan Kaplan 
 
GWI 
Fletcher Kittridge 
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Office of Commissioner Brendan Carr 
Joseph Calascione 
 
INCOMPAS 
Christopher L. Shipley 
Andrew Mincheff 
 
Crown Castle 
Van Bloys 
Rebecca Hussey 
 
IdeaTek 
Daniel Friesen 
Ethan Kaplan 

Office of Commissioner Geoffrey Starks 
Austin Bonner 
 
INCOMPAS  
Christopher L. Shipley 
Andrew Mincheff 
 
Crown Castle 
Van Bloys 
Rebecca Hussey 
 
GWI 
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