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1100 G Street, NW, SUITE 800    
WASHINGTON, DC 20005    

 

 

December 17, 2020 
 
EX PARTE NOTICE  
 
VIA ECFS 
 
Ms. Marlene H. Dortch 
Secretary 
Federal Communications Commissions 
45 L Street NE 
Washington, DC 20554 
 

Re: Digital Opportunity Data Collection, WC Docket No. 19-195, and 
Modernizing the Form 477, WC Docket No. 11-10 

 
Dear Ms. Dortch:  
 

On Wednesday, December 16, 2020, Lindsay Stern and the undersigned of INCOMPAS 
met via telephone with Travis Litman, Chief of Staff and Senior Legal Advisor, Wireline and 
Public Safety to Commissioner Rosenworcel, and on Thursday, December 17, 2020, we met via 
telephone with Austin Bonner, Legal Advisor for Wireline and Public Safety to Commissioner 
Starks.  Both discussions related to INCOMPAS’ comments1 and other related filings2 made in 
the above-captioned proceedings as described below.  

 
INCOMPAS’ comments focus on a limited issue—which fixed broadband providers are 

obligated under the Broadband DATA Act3 to file polygons (maps), and the Commission’s 
proposal to rely on its definition of a “facilities-based provider” in Section 1.7001(a)(2) of its 
rules that would require UNE and BDS purchasers who offer broadband internet access service 
to file maps.4 We explained that the Broadband DATA Act’s plain language states that coverage 
                                                           
1 See Comments of INCOMPAS, WC Dockets No. 19-195 & 11-10 (filed Sept. 8, 2020). 
 
2 See Petition for Reconsideration of INCOMPAS, WC Dockets No. 19-195 & 11-10 (filed Sept. 
23, 2019); and Reply of INCOMPAS, WC Dockets No. 19-195 & 11-10 (filed Feb. 24, 2020). 
 
3 Broadband Deployment Accuracy and Technology Availability Act, Pub. L. No. 116-130, 134 
Stat. 228 (2020) (codified at 47 U.S.C. §§ 641-646) (“Broadband DATA Act”). 
 
4 In re Establishing the Digital Opportunity Data Collection; Modernizing the FCC Form 477 
Data Program, Second Report and Order and Third Further Notice of Proposed Rulemaking, 
WC Docket Nos. 19-195 & 11-10, FCC 20-94, at ¶ 88 (rel. July 17, 2020) (“Third FNPRM”). 
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maps should be filed by providers who have “actually built out the broadband network 
infrastructure of the provider such that the provider is able to provide that service.”5 
The reason Congress was so specific is because Congress wants the maps to be based on the 
broadband infrastructure built by those who have deployed it in order to avoid the overstatement 
of broadband infrastructure availability.6 Providers using UNEs and special access (aka BDS) 
have not built out those networks—rather, they lease them. It is imperative that the Commission 
follow the Broadband DATA Act’s plain directive here, or it will risk the production of maps 
that continue to misstate the availability of broadband network infrastructure—implying that 
there are numerous networks—when that is not the case. Given the Broadband DATA Act’s 
directive and its intent to avoid overstatement of infrastructure availability, INCOMPAS proffers 
a proposed modification that will ensure the Commission hews to the plain language of the 
Broadband DATA Act by excluding subsection (iii) of 1.7001(a)(2) of its rules in its facilities-
based definition, thereby exempting UNE and special access purchasers from filing maps under 
its new regime.7   

We also addressed the Commission’s suggestion in footnote 263 of the Third FNPRM.  
There, the Commission asks whether excluding business-only service and instead requiring only 
a distinction between “residential-only” and “business-and-residential” services by fixed 
providers would solve the issues we raised in our Petition for Reconsideration about UNE and 
BDS purchasers filing maps.8 Unfortunately, this does not fully address the issue for the 
INCOMPAS members that use UNEs to serve the residential market. As the Commission is 
aware, there are a number of INCOMPAS members who currently use UNEs to provide 
broadband service to the residential market. The Commission recently adopted an Order that will 
impact competitive use of most UNE loops in a very short period of time (three to four years).9 
Requiring competitors to invest in mapping their customers on UNEs when they are working to 
transition their customers off these UNEs does not make good policy sense and is a burden on 

                                                           
5 Comments of INCOMPAS, at 3-4 (citing 47 U.S.C. § 642(b)(2)(A)(i)(I)).   
 
6 Broadband DATA Act Report, at 2 (Dec. 12, 2019) (describing how FCC maps are critical for 
determining where federal resources should go to build broadband infrastructure; “[h]owever, the 
use of Form 477 data by the FCC to develop broadband maps has come under scrutiny. A 
general criticism of using this data to build broadband maps is that the way the FCC directs 
providers to report broadband deployment data is unreliable.”).  
 
7 This change would not impact those providers’ current Form 477 filing obligations. Where 
INCOMPAS members have built last mile fiber, fixed wireless, satellite and are providing 
broadband internet access service—they will be obligated and will file their maps.  
8 Third FNPRM at n. 263. 
 
9 Modernizing Unbundling and Resale Requirements in an Era of Next-Generation Networks and 
Services, Report and Order, FCC No. 20-152, WC Docket No. 19-308 (rel. Oct. 28, 2020). 
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small providers who are focused on transitioning their customers from these leased facilities due 
to the Commission’s policy.10  

Moreover, as INCOMPAS has discussed in its filings in this proceeding, UNE and 
special access purchasers can report their broadband availability based only on their customer 
lists. Competitors do not have access to the availability of every UNE or special access line 
without querying the incumbent’s database for each and every potential customer location.11 
Thus, where they are not serving every location in an entire census block, they will need to 
submit a polygon for every specific customer location they serve which will result in thousands 
of customer location polygons being filed. There are a number of problems with this approach. 
First, the Broadband DATA Act now prohibits the FCC from requiring providers to file their 
customer address lists and locations.12 Second, this information is highly confidential and has 
been treated as such in other FCC proceedings.13 The Broadband DATA Act requires the FCC to 
consider confidentiality needs,14 and as we have discussed, this information if made public could 
lead to anticompetitive targeting of competitive providers.15 Third, this information is 
subscription or adoption information and is not based on where providers have built out their 
own facilities-based networks.16 As the Commission recognized for resellers, this information 
                                                           
10 We also discussed how the prices have risen significantly for BDS service since the FCC’s 
BDS Order in 2017, and competitors are moving from those services as a result.  Accordingly, 
new requirements to map BDS is burdensome for small competitors and is not necessary to meet 
the purpose of the Broadband DATA Act, and as noted above, is contrary to that Act. 
 
11 The underlying provider who built out the network has the information about its network 
capabilities and will have an obligation to file. 
12 47 U.S.C. § 802(b)(2)(A)(iv)(II)(bb). 
 
13 See Petition for Reconsideration of INCOMPAS, at 7 (citing Special Access for Price Cap 
Local Exchange Carriers; AT&T Corp. Petition for Rulemaking to Reform Regulation of 
Incumbent Local Exchange Carrier Rates for Interstate Special Access Services, WC Docket No. 
05-25, RM-10593, Order on Reconsideration, DA 14- 1327 at ¶ 15 & App. B at 5 (rel. Sept. 15, 
2014) (showing that information on ability to serve particular areas and locations is “not 
routinely made available to the public” and warrants confidential or highly confidential 
treatment).   
 
14 47 U.S.C. § 802(a)(1)(B)(ii). 
 
15 See, e.g., Reply of INCOMPAS at 2-4. 
 
16 In the Third FNPRM, there is a recognition that resellers are not in the position to report 
network infrastructure information accurately, and such information would overlap with the 
facilities-based providers’ filings. The same holds true for UNE/BDS purchasers—as they only 
can report their broadband availability that relies on those services where they actually have 
customers—not where they may be able to have customers. Competitors do not have access to 
the availability of every UNE or special access line without querying the incumbent’s database 
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would largely overlap with the facilities-based providers’ filings.17 Information from UNE and 
special access purchasers does not provide the Commission with network infrastructure 
information that is valuable for assessing gaps in broadband availability and universal service or 
deployment funding, and as discussed above and in our comments, UNEs are largely being 
transitioned out of the market in the next three to four years due to the Commission’s recently 
adopted Order.      

INCOMPAS has proposed a very simple solution that complies with the Broadband 
DATA Act—and that is to exclude referencing subsection (iii) of 1.7001(a)(2), which covers 
UNEs/special access, in its facilities-based definition for those fixed providers who are obligated 
to file under the new mapping regime.18  

  

                                                           
for each and every potential customer location. They also do not typically have the ability to 
install service within ten days. Thus, it is actual customer information—not information where 
UNE/BDS service potentially could be offered—that UNE/BDS purchasers would file with the 
FCC. Such information is highly confidential and would need to be protected from public 
inspection. See infra note 18.  
 
17 While some competitors use DS0s to deliver a higher-speed broadband connection due to their 
investment in electronics, incumbents that own the facility would still have the same loop 
availability and could provide a broadband service if it invested in the necessary equipment.  
INCOMPAS members have indicated a willingness to continue to report via census block on the 
Form 477 for broadband delivered over DS0s so as to ensure that no provider can attain high-
cost funds for those blocks—the main reason given for new broadband mapping. It is also a 
perfectly reasonable approach since the Commission is proposing to use census blocks for its 
RDOF auction procedures, and especially in light of the concerns we raise above and in our 
filings. 
 
18 Should the Commission move forward in requiring UNE/BDS purchasers to file polygons, the 
Commission should grant confidentiality in its next Order and not publicly release that 
information.   
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If you have any questions about this filing, please feel free to contact me.  
 

Respectfully submitted,  
 
/s/ Angie Kronenberg 
 
Angie Kronenberg 
Chief Advocate & General Counsel 

 
cc: Travis Litman 
 Austin Bonner 


